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Via email: exemptions@accc.gov.au

Dear ACCC,
ACCC consultation on beneficial collaboration to support productivity — class exemptions

Thank you for the opportunity to provide input to the ACCC's consideration of potential class exemptions
to support business productivity.

The Australian Institute of Company Directors’ (AICD) mission is to be the independent and frusted voice
of governance, building the capability of a community of leaders for the benefit of society. The AICD's
membership of 53,000 reflects the diversity of Australia’s director community, comprised of directors and
leaders of not-for-profits (NFPs), large and small and medium enterprises (SMEs) and the government
sector.

The AICD supports the ACCC's exploration of new class exemptions that can unlock beneficial
collaboration between businesses while maintaining competitive standards. We recommend class
exemptions in two key areas, being sustainability collaborations; and cyber and critical asset threat and
incident reporting. Our view is that such exemptions will deliver long-term productivity and resilience
benefits for Australia while maintaining competitive safeguards.

We encourage the ACCC to consider a broad interpretation of public benefit from potential
collaborations rather than focusing on what may be only marginal risks from coordinated industry action
that doesn't concern price, terms of supply or other aspects of competition. As the Treasurer said post the
recent Economic Reform Roundtable, regulators should be looking to ensure the right balance between
risk and growth.! Australia's regulators should not be regulating for edge cases.

Other jurisdictions such as the United Kingdom and European Union, along with the OECD, have
recognised the need for a more regulatory pragmatic approach and Australia should follow suit as soon
as practicable.2

We have spoken with directors across our membership, competition law experts, peak bodies and civil
society to inform the comments set out in this submission.

1 Treasurer, Press conference: Economic Reform Roundtable, tax, productivity, road user charge, 21 August 2025, available here.
2 United Kingdom Treasury, Policy Paper: New approach to ensure regulators and regulation support growth, October 2025,
available here. European Union, Omnibus | package - Commission simplifies rules on sustainability and EU investments, delivering
over €6 billion in administrative relief, February 2025, available here.
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Executive Summary

To enhance Australia’s long-term productivity, resilience and global competitiveness, the AICD considers
targeted class exemptions essential to enable responsible collaboration where it delivers clear net public
benefit. Carefully designed exemptions would reduce unnecessary legal barriers, support progress
towards Australia’s sustainability goals, and strengthen the nation’s cyber security and critical asset
resilience - positioning Australian organisations to compete internationally while safeguarding community
interests.

The AICD recommends that the ACCC consider the following class exemptions:

e Sustainability-related collaborations: To provide a clear, low-risk “safe harbour” for bona fide cross-
sector sustainability initiatives, including covering climate and modern slavery, that deliver material
public benefit. A class exemption would reduce legal uncertainty and compliance burden, unlock
responsible collective action, and align Australia with emerging international practice — driving
innovation, productivity uplift and more resilient supply chains.

e Cyber security and critical infrastructure information-sharing: To enable timely, good-faith sharing of
cyber threat intelligence and crifical incident information between organisations (including
competitors) to strengthen national cyber and critical asset resilience. Targeted class exemptions
would remove potential legal barriers deliver significant net public benefits and complement existing
Government objectives under the 2023-2030 Australian Cyber Security Strategy. It would also be
consistent with obligations under the Security of Critical Infrastructure 2018 (SOCI Act).

Sustainability-related collaborations class exemption

Sustainability-related and human rights collaborations are critical to achieving Australia’s climate,
environmental and modern slavery objectives, yet uncertainty under competition law continues to inhibit
them. Australia’s transition to a low-emissions, climate-resilient economy - and effective responses to
modern slavery risks in supply chains - require coordinated, cross-sector action. Many necessary initiatives
(such as industry-wide transition pathways, shared sustainability and modern slavery risk-assessment
methodologies or pooled audit programs, common reporting frameworks, and joint investment in
enabling infrastructure and capability-building) inherently involve collaboration between competitors
and deliver clear public benefit.

The ACCC'’s 2024 Guide, Sustainability collaborations and Australian competition law: A guide for
business, was a welcome step in clarifying permissible conduct and exemption pathways, and has
supported market confidence. However, there is still uncertainty with many organisations choosing to
avoid collaborations due to the legal analysis required to determine whether certain conduct is
considered low risk in line with the guidance. For those organisations looking for certainty, the
authorisation process is highly technical, resource-intensive and slow, deterring good-faith collaboration -
particularly for smaller entities and industry bodies. Without further reform, we are concerned that the
current framework risks delaying collective action, increasing compliance costs and slowing
achievement of Australia’s net zero, circular economy, climate-resilience and modern slavery objectives.

To enable appropriate collaboration and reduce compliance burden, the AICD recommends that the
ACCC infroduce a class exemption for sustainability-related collaborative conduct. A class exemption
would provide a transparent, accessible “safe harbour” for bona fide sustainability initiatives that
enhance productivity and innovation within well-defined parameters. It would enable competitors to
collaborate on genuine sustainability objectives, supported by clear guidance, case studies and
practical self-assessment criteria. This approach would align Australia with emerging international
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practice, including the EU’s ‘soft safe harbour’ for qualifying sustainability agreements3 and the UK
Competition and Markets Authority’s exemption process for climate-related collaboration.4

A well-calibrated class exemption would reduce legal uncertainty and compliance costs, promote more
efficient collective problem-solving and innovation, and provide greater certainty, simplicity and
accessibility for business - while maintaining appropriate safeguards. It would also help ensure Australian
organisations remain competitive with global peers operating under comparable frameworks. Providing
clarity through a class exemption would remove a key barrier to responsible collaboration and
accelerate progress fowards Australia’s 2035 Nationally Determined Contribution,s Net Zero Plan,¢ and
the Anti-Slavery Commissioner’s 2025-2028 Strategic Plan.”

These benefits would all have productivity dividends that are much needed given Australia’s current
productivity and economic growth challenges.

Specific modern slavery exemptions

As noted in the AICD's submission on the ACCC's 2024 Guide on Sustainability Collaborations, collective
action on modern slavery - for example, sectoral working groups to map high-risk supply chains and
develop shared supplier due-diligence tools - has been constrained by competition law uncertainty.

Addressing modern slavery risks often requires collective action to be effective, particularly where
systemic issues arise deep within complex or fragmented supply chains. Individual entities frequently lack
visibility and leverage at lower fiers of the supply chain, and collaborative approaches - when responsibly
designed - can enhance fransparency, promotfe consistent minimum standards, and increase leverage
to secure remediation.

International policy seftings increasingly recognise that legitimate responsible business conduct
collaboration is compatible with competition law. The OECD has clarified that “credible responsible
business conduct initiatives are not inherently in tension with the purposes of competition law and
typically collaboration in such initiatives will not be in breach of such laws.” ' This principle should inform
Australia’s competition policy approach to modern slavery, noting the strong public interest in preventing
and addressing human rights abuses.

The AICD has consulted with the Anti-Slavery Commissioner’s Office and recommends that the class
exemption cover defined forms of collaboration that are directed at preventing, identifying or
remediating modern slavery.

lllustrative examples include:

e Pooling information about suppliers: Businesses within the same sector collaborate by pooling
information about suppliers’ modern slavery risks and risk management credentials. This could include
options to share information about alleged modern slavery incidents and their investigation /
remediation (subject to privacy and other legal considerations).

e Joint supplier standards: Developing joint supplier standards to harmonise expectations and uplift
modern slavery risk management.

3 EU Horizontal Block Exemption Regulations on Research and Development (‘R&D') and Specialisation agreements, available here.

4 Green agreements guidance, available here.

5 Australia’s 2035 Nationally Determined Contribution, available here.
6 Net Zero Plan, available here.

7 Anti-Slavery Commissioner’s Strategic Plan, available here.
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o Joint investigations and remediation: Joint investigations / joint engagement in response to alleged
indicators of modern slavery by a shared supplier, including joint remediation recommendations and
monitoring. This could include an additional option for proportionate joint escalation where the
supplier fails to remediate, to improve outcomes for affected workers.

e Supply chain mapping and joint response: Supply chain mapping of high-risk sectors (including lower
tiers where visibility is limited) and joint responses to issues identified.

Cyber and critical asset incident and threat information sharing class exemptions

The AICD recommends that the ACCC consider a class exemption for organisations to share cyber
security threat intelligence, including during a significant incident. A targeted class exemption would
result in broad public benefits through contributing to a more cyber resilient economy and allow for more
effective threat sharing during critical incidents. It would also be consistent with Government’s policy
objective under the 2023-2030 Australian Cyber Security Strategy to make Australia a world leader in
cyber security.8 We consider there are low competition risks (and conversely high expected benefits to
the community) from such an exemption, and any residual risk can be mitigated through careful drafting.

The Government in November 2024 infroduced a limited use obligation in the Cyber Security Act 2024
and amendments to Infelligence Services Act 2001. This obligation applies to the Australian Signals
Directorate (ASD) and the National Cyber Security Coordinator (the Coordinator) and limits how
information provided fo these bodies by an organisafion experiencing an incident is then utilised by other
arms of government. The objective of these changes was to address concerns of organisations
experiencing an incident that information voluntarily shared with the ASD and the Coordinator would
then be utilised by other regulators as a component of investigation and enforcement activity.

The AICD strongly supported these changes as an important mechanism to promote prompt private
sector collaboration with the ASD and the Coordinator during significant incidents.? This policy change in
part addressed barriers to information sharing with government. However, we understand that
organisations can be reluctant to share threat and incident information bilaterally with other private
organisations in the same or similar industries or through industry forums.

We have been told that some organisations have received advice that such information sharing may run
the risk of a breach of the Competition and Consumer Act 2010 (CCA) or raise ACCC concerns. While
some may view such a posifion as a risk averse interpretation of the CCA, we are concerned it acts as a
barrier to organisations promptly sharing intelligence on cyber threats and incident response with
competitors.

As the recent ASD Cyber Threat Report highlights, the threat from cybercrime continues to challenge
Australia’s economic and social prosperity, with average reported financial losses, the frequency of
ransomware attacks and the number of reported data breaches all increasing throughout 2024-25.10
Given this environment, our strong view is that any impediments to industry sharing information, insight
and intelligence should be removed. The sharing of such information can result in material public benefits
through uplifting broader cyber and data resilience as individual organisations share technical details
that can assist other organisations enhance controls, identify and mitigate threats. Further, the sharing of
‘lessons learnt’ from a significant incident can assist other organisations address vulnerabilities and
comprehensively prepare for incidents.

8 2023-2030 Australian Cyber Security Strategy, available here.
9 AICD submission, Exposure Draft Package - Cyber Security legislative reforms, October 2024, available here.
10 Australian Signals Directorate, Annual Cyber Threat Report 2024-2025, October 2025, available here.
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Improvements in cyber resilience cannoft solely be driven by regulatory obligations and regulatory
guidance - industry led initiatives have an important role to play. We also consider the competition risks
that would result from an exemption of this nature are low. By nature, the sharing of technical information
on cyber threats and incidents would not cover competitors disclosing pricing, ferms of supply or other
points of competition. To the extent there are residual risks about industry collaboration on cyber threats
this could be addressed via the drafting of the exemption.

The urgent need for a facilitative partnership based approach, is reinforced by the fluid geopolitical
environment which creates significant risks for Australian businesses, particularly critical infrastructure
providers.

Critical asset owners

The SOCI Act now applies across 11 industries and imposes a set of comprehensive obligations on critical
asset responsible entities (critical asset entities). As with the proposed cyber threat sharing exemption, our
view is that there is a strong public benefit rationale for critical asset entities being subject to a class
exemption that covers information sharing and incident response coordination.

Critical asset entities face a distinct elevated set of the threats, including from state-based actors, with
the ASD Cyber Threat Report noting:

Cl (critical infrastructure) is, and will continue to be, an attractive target for state-sponsored cyber
actors, cybercriminals, and hacktivists, largely due to large sensitive data holdings and the critical
services that support Australia’s economy. !

Given this elevated risk our view is that the potential public benefit from information sharing between
critical asset entities is particularly pronounced. A targeted class exemption would remove a barrier or
source of delay to entifies actively sharing information.

Entities in particular industries (e.g. telecommunications) are likely to face the same or similar risks from not
just threat actors but also other hazards that are detailed in the SOCI Act. Further, these entities often
have similar technical infrastructure (e.g. felecommunications towers) and operating models.
Coordination and collaboration between these entities on identifying and conftrolling risks benefits not just
the entity but the broader community through improving the resilience of critical assets.

We consider that any exemption should also extend to coordination during a crifical incident. When one
critical asset is compromised it is likely that other entities in the same industry will be required o
coordinate a response. For example, a fransport operator stepping in to continue key fransport services
for the customers of a compromised competitor (i.e. another critical asset entity). While the SOCI Act
does have powers for the Government to direct entities during an incident, our view is that a class
exemption would allow for a more effective and timely industry led response and coordination. Precious
fime could be lost during a major incident, as entities seek legal advice on what are likely to be complex
circumstances.

As with the proposed cyber exemption, our view is that an exemption of this nature for entities subject to
the SOCI Act has low competition risks and conversely has significant potential to strengthen national
resilience in the public interest.

"lbid, page 1.



We encourage the ACCC to liaise with the Department of Home Affairs on the policy case for cyber and
critical asset class exemptions as well as the Australian Signals Directorate for advice on their experience
with incident response.

Next Steps

We hope our submission will be of assistance. If you would like to discuss any aspects further, please
contact Christian Gergis, Head of Policy, at cgergis@aicd.com.au, or Simon Mitchell, Senior Policy Adviser
at smitchell@aicd.com.au.

Yours sincerely,

Christian Gergis
Head of Policy
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